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204 CALIFORNIA LAW REVIEW 

Parent and Child — Temporary Custody of Minor — §1747 Code of 
Civil Procedure, California. — The award by the Superior Court to the 
mother of the custody of her two-year-old child, whose custody the 
paternal grandfather had assumed during the mother's absence in 
Europe with her second husband, is sustained by the District Court of 
Appeal, 1 ostensibly under that portion of Section 1747 of the Code 
of Civil Procedure which was added by amendment in 1903. The part 
of the amendment relied upon by the court reads: "In all such pro- 
ceedings, when it appears to the satisfaction of the court, either from 
a verified petition or from affidavits, that the welfare of the minor will 
be imperiled if such minor is allowed to remain in the custody of the 
person then having the care of such minor, the court may make an 
order providing for the temporary custody of such minor until a 
hearing can be had on such petition." Interpreting this statute and 
applying it to the case at bar, the court said: "The Superior Court 
. . . must have had . . . presented to it some evidence to the 
fact that the best interests of the child would be imperiled unless such 
order was made ... If the action taken can be sustained by any 
evidence whatsoever, which was presented to the Superior Judge, 
however slight that evidence may be, we cannot here disturb the con- 
clusion there made ... To say that the best interests of the child 
shall be imperiled before the action allowed by Section 1747 can be 
taken, amounts to no more than to say that whenever it appears to 
be for the best interests of the minor, such change of custody may be 
ordered." 

The parent is entitled, as a matter of right, to the custody and 
guardianship of the child, subject to certain controlling considerations 
going to the question of the welfare of the minor, 2 the presumption 
being that the parent is competent. 3 And a parent may reclaim his 
right in spite of a previous verbal agreement to allow another the 
custody of the child. 4 A conflict of opinion prevailed for a while in 
California as to the application of Section 203 of the Civil Code, 5 but 
it has been settled that this section has nothing to do with guardian- 
ship proceedings. 8 

It is generally recognized, in the absence of statutory provision, 
that the judge has the right, in cases of necessity for immediate change, 



1 Clark v. Superior Court of Los Angeles (Nov. 6, 1912), 15 Cal. 
App. Dec. 603, 60S. 

2 Moore v. Christian (1879), 56 Miss. 408, 31 Am. Rep. 375; Note 
2 Am. St. Rep. 182; In matter of Salter (1904), 142 Cal. 412, 76 Pac. 51; 
In matter of Van Loan (1904), 142 Cal. 423, 76 Pac. 37; Estate of Del- 
low (1905), 1 Cal. App. 529, 82 Pac. 558; Civil Code (Cal.) Sec. 246. 

s In re Campbell's Estate (1900), 130 Cal. 380, 62 Pac. 613. 
4 In re Gallagher (1905), 2 Cal. App. 364, 84 Pac. 352. 
« In re Hunt (1894), 103 Cal. 355, 37 Pac. 206; Ex parte Miller, (1895), 
109 Cal. 643, 42 Pac. 428. 

6 In re Lundberg (1904), 143 Cal. 402, 77 Pac. 156. 
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to provide for the temporary custody of the child, his authority being 
derived from the equitable jurisdiction of the Superior Court. 7 

The amendment to Section 1747 of the Code of Civil Procedure is 
apparently intended to reinforce the court's authority to take a child 
temporarily from the custody of parent or other rightful guardian. It 
would have been better, it is submitted, in the principal case, for the 
District Court of Appeal to have based its decision on the well-settled 
grounds of the parent's right in the absence of other "controlling con- 
siderations," and on the reasonable finding of the trial court, particu- 
larly in view of the strong doubt whether the legal custody had ever 
been out of the mother. To invoke a section of the code, irrelevant in 
fact, and to place a strained construction on it, tends to lay up trouble 
and mischief for the future. M. O. 

Partition — Homestead. — By a decree of distribution after the death 
of John Mills, his separate property, consisting of 320 acres, was dis- 
tributed, in undivided shares of one-third each, to his widow (the plain- 
tiff), and his adult son and daughter (the defendants), as tenants in 
common, subject to a homestead of 25 acres set apart to plaintiff for 
her sole use during her life. Subsequently, action in partition was 
brought under Section 752 of Code of Civil Procedure. The District 
Court of Appeal decreed a partition of 295 acres only, exempting the 
25 acres used as homestead. 1 

The general rule is that when partition is sought it must be of the 
entire tract of land held in common, and that all persons having any 
right or equity in the property should be joined as parties to the ac- 
tion. 2 Thus is carried out the intention of the partition acts to make 
the one judgment final and conclusive. 3 Title is conclusively deter- 
mined by such an action. 4 

Certain exceptions are made to the general rule, on the ground of 
public policy, 5 or because of the nature of the property, 6 or because 



7 Ex parte Miller (dissenting opinion) (1895), 109 Cal. 643, 42 Pac. 
428; In re Glenn (1880), 54 Md. 572. 

1 Aurelia Mills v. Winnie Mills Stump and Charles Mills (1912), 15 
Cal. App. Dec. 463. 

2 Sutter v. San Francisco (1868), 36 Cal. 112; Watson v. Sutro (1890), 
86 Cal. 500, 24 Pac. 172, 25 Pac. 64; Havens v. Sea Shore Land Co. 
(1898), 57 N. J. Eq. 142, 41 Atl. 755; Gore v. Dickinson (1892), 98 Ala. 
363, 39 Am. St. Rep. 67; Beetson v. Stoops (1904), 91 N. Y. App. Div. 
185, 86 N. Y. Supp. 332. 

3 Gates v. Salmon (1868), 35 Cal. 576. 

* Code of Civil Procedure (Cal.) Sec. 759; Hancock v. Lopez (1879), 
53 Cal. 362; Martin v. Walker (1881), 58 Cal. 590. 

* R. R. Co. v. R. R. Co. (1883), 38 Ohio St. 614; Bram v. Lutheran 
Church (1854), 23 Pa. St. 495. 

6 Hanna v. Clark (1902), 204 Pa. St. 149, 53 Atl. 758; Smith v. Coo- 
ley (1884), 65 Cal. 46, 2 Pac. 850. 



